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!l3d CoNGREss,
1st Session.

[ Rep. No. 140. ]

Ho. or REFs.

CLAIMS CITIZENS OF GEORGIA FOR DEPREDATIONS BY
CREEK INDIANS.
[To accompany bill H. R. No. 153.]

JANUARY

7, 1834.

Mr. GILMER, from the Committee on Jndian Affairs, made the following

REPORT:
The Committee on Indian .Offairs, to which was referred the petition of Jonas
Fauch, together with a resolution directing an inquiry into the expediency
of providing. by law, Jo1· carrying into jitll ejf'ect the pro-visions of the
4th article of the treaty of 1821, between the United States and the Creek
Indians, so jiLr as regards the claims of the citiXiens of Georgia j01·
~ · iujuries com-mittecl prior to the year 1802, report:
That, by the fourth article of the treaty concJuc.led at the Indian spring,
on the 8th day of Januarf, 1821, l,etween the Uuitec.1 States and the
chiefs, headmen, and wa1Tlors of the Creek nation of Incliar:s, the United
States stipulated and houau1 themselves to J)ay to the State of Georgia, in
five annual instalment., without interest, the balance which should be
found due from the said nation to citizens of said State, provided the
same should not exceed the sum oftwo hundred and fifty thousand dollars,
to be ascertained by adjustment to be made conformable to reference agreed
upon, on the day and yca1· afo1·csaid, l,etwem commissionc1·s on the part
of Gcol'gia, and the said chiefs, headmen, anil wal'l'iors of said nation, on
coraditio11 that the said commis io11ers i,hould execute a release to said
nation of all claims of citizens of said Stat , of whatever description,
against said Indians, for prnperty tnken or destroyed by saicJ Indians pl'ior
to the act of Cong1·c s, passed in I 802, r gulating trade and intercourse
with Indian t..ibes. 'fhat the commissioners, on the pa1-t of Georgia, did,
in due fo1·m, execute the release contemplated by the treaty, which release,
conjointly with the assumption by the United States of the debt due from
the said 11ation to citizens of Georgia, and the acceptance by the commisioners of Georgia of the obligation thus insured by the United States,
not only effected an entire exoneration of said Indians from all claims oC
the citizens of Georgia against them, hut placed the United States in the
p1·:ci~e r·elation to the Georgia claimants in which said Ind_ians stood, with
111s sangle exception, the United States wel'e not bound, rn any event, to
J>ay a sum xcccding two hundred and fifty thousand dollars; whereas the
aggregate amou11t of the claims of the citizens of Georgia against said
lndians c ed <l that amount. That the reference by the agreement be-·
h ecn the G orgia commi sioner and the chiefs, headmen, and warriors
of said 11ati n, , as made to the PresicJent of the United States in his official character, who, in the adjustment of the claims so referred, adopted a
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rule of construction foreign and contrary to the ob·\'io11s intentions of the·
J>arties who made the reference. It is clet1.r that the t1·eaty referred to was
intended to supe1·sede all other treaties made with said Indians, in rcforencc
to sai<l claim; and yet the rule of construction adopted by the President
consults other treaties made with those llldians long prio1· to the treaty of
1821. It is equally clearly deducible, from the tr·eaty of l 82 I, and the
agreement behveen the Georgia commissioners and those lnclians, that all
claims which originated prior to the passage of the act of Congress before
refen·ed to, predicated upon tlie taking or destn1,ction by the Cr·eek Indians,
of property which belonged to citize11s of Georgia, if satisfactor·ily established, weretintenclcd, by the contracting parties, to be allowed and paid
out of the two hundred and fifty thousand dollars which was stipulated to
be paiu by the United States. Yet the rule of construction adopted by
the President, in t!1e adjustment of the claims so refened, excludes not
on]y all claims founded upon the destruction of propm;ty by said Indians,.
anll upon the increase of slave pt·oper·ty, l>ut the claim for- interest on the
amount of the true value of the pro1>e1·ty so taken 01· destroyed is also
exclmle<l.
·
By an examination of the fourth article of the treaty, before referred to,.
with the agl'ccment entered into between the Georgia commissioners ancl
the chiefs, headmen, and wa1Tiors of the Cl'eck nation of Indians, it will
be 11erceived that claims, founded upon tli.e destrnclion of pr·operty, are
included, clcal'ly contemplated, anrl vr-ovided for. 'l'hef'efot·e, as no satisfactory reason has been, or can be, advanced why this class of claims
should Lo totally excluded, justice to the clain1ants, as well as a l'egar<l to.
the obvious intentions of the contracting par·ties, rrqni1·es that all claims
coming within this dr.scription, which may tie sati'sfactoeily establislied,
should be allowed and paid.
While it is readily admitted that the U11itc«l States are exempted from
the payment of interest on the sevel'al instalment~. uy them assumed, to
the Georgia claimants, by the express provisions of tlie treaty of 1821,
your committee believe that a careful investigatic>n of the merits of the
claim of citizens of Georgia to interest oii the amount of thei1· claims,
wiJl lead to the conclusion that interest oi1ght to be allowed and paid out
of the two hundred and fifty thousand tiollars. (the maximum stipulated to
be paid by the Uuited States,) on all claims which have been, 01· may be
e11tablishe<l, founded on the captu1·e and detention, as well as upou the
destruction by saicl Indians, of proper·ty whicli, pt·ior to the date of the act
of Congress regulating ti·adc and intercourse with Indian triues, belonge<I
to citizens of Georgia. By the treaty of 1821, before referred to, the
United States stipulated to pay to the State of Georgia a sum 1tot exceeding•
two hundred and fifty thousand dollars, as part consideration for land
which the Creek nation of Indians ceded, by saicl treaty, to the U nitcd
States. Under the operation of the rule of construction adopted by the
President of the United States, in the adjustment of the claims referred
to him, the sum of one hundred and one thousand tlu·ec hunrh·ed and nine•
teen dollars and twenty-two cents alone has been applied to the payment of
,those claims, leaving, of the two hundred and fifty thousand dollars, an
unexpended balance of one hundred and forty-eight ihousan<l six hun<lred
and eighty dollars and seventy.eight cents. If none of the claims provided for uy the treaty remained still unpaid, a question would arise as
t whom this large balance rightfully belongs, the United States or
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the Creek nation of Indians? It is believed that a reference to the treaty,
with the fransactions immecliatcly connected with it, will afford to the
House sufficient reason to conclude that the Indians considered the
two hundred thousa11<1 dollars, which the United States stipulated to pay
in money to the Creek nation, with a full ancl final l'elease from the claims
of citizens of Gcol'gia, a full equivalent for the terr-itory ceded by the tt-eaty, •and that those Indians <lid not look to any balanr,e of the two hundred
and fifty thousand <lollal's, which might remain after the payment of the
Georgia claims, as belonging to the nation; for, it is reasouable to suppase
that the Georgia cornmissioners, who rep1•.esented the claimants, and presented to the negotiating parties, a list of claims of citizens of Georgia, the
evidence of which had been collected under the superintending control of'
the Government of that State, amounting, in the agg1·cgate, to more tlian
two hundred and eighty thousand doll:-u·.s, urged the SJtipulation ot' a sum
sufficie11tly lal'ge to cover the claims which might uc c.stab lishcd against the
Creek nation; while the corn missioners on ~lie part of the U niteu States
labo1·c1l fol' the stipulation of aR limited a sum as a strict regard to a commcudable lihcl'ality, a desire to effect an adjustment ot' a difficulty of long
standing, the principles of justice, and tlie interests of the United States
would justiry 01· require: a!lll that the Indians, satisfied to receive the two
hundred thousand dolla1·s in money from the 'United States, with ~n e11tire
release from tl1c Gem·gia claims, as an equivalent for the territory ceded
by them to the United States, were content, the!'efol'e, t.o learn the adjustment of the amount wltich should uc stipulated to pay those claims, to the
Geo1·gi,a, and the UnHed States commissioners. It 1s ouvious. to your com:mittce, that wliilc the Indians conside1·cd the two hui1dred tl1omrnnd dollars
stipulated in the treaty to be paid in money to the nation by the United
Stater,, with an entire l'Cl c,u;c from all claims of the citizens of Georgia.
against the Ct·cek Indians, a full and fai1· cquivale11t fol' tl1e terl'it.ory ccdctl
by the tr·caty, that th e United Slates considcl'ed the two hundred and fifty
thousand doJlal's stipulated to be paid by the•n to tlie Geol'gia claimants,
with the two hundred thousand dollal'S stipulated to be paid by them iu
money to tl10 Indians, not rno1·c than an equivalent for the tcnito1·y so
cecled by tl1c treaty. It follows, th e1·efor-c, that the Ct'cck Indians ha v~
110 claim to the unexp 'nde<I balance of' tl1 e two liu11d1·c<l a11<l fifty thousa11d
dolla1•c;, stipulated to he paid by the United States to the Gco1·gia claimants ..
'l'he question tlien ocr.u1·s, wl1etl1c1· the Georgia claimants have not a better
right to such 11ncxpcud cd bala 1cc, 01· to so much of it ai:, wiq pay them a
reasonable pct· cent. i, tercst from the date of the commencement of their
claims, until fin:il vayment on the a.mount of c.:laims \vhich have been, Ol'
may be estah!isliccl, tllan the United States ha,·c. The a<lmission of those
claims now, is conclusive evidence that the claimants we1·c entitled to have
received from those Indians, at the time the property was taken o,· deRtroycd, the whole amount of money which has been, or· may be adjudged
to the cla.imants as the the n value of their 111·oper·ty. Many of the claimants may have !ost their all by the <lepre<latio11s of those Indians; i11 conseque nce of which they, per-l1aps, have ever si11ce ' waged a ceaseless
conflict with poverty and its concomitant evils.
They were deprived of tltc use of the capital they liad vested in the prope1·ty which was thus taken away or· dest1·o_yccl, anu "hich may have formetl
their only means of be~lerin 5 thei1· pecuniary condition. 'l'lic use of any
aml all property, either Oil hire, rent, or lease, e11titlc-s We bona fid e owner,
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by the universal suffrage of mankind, to some consideration for such use.
While the claimants have been deprived of the use of the capital which
thev had vested in the property thus taken away or destroyed by the India~1s, those Indian~ have been in the e.njoyment of the benefits resulting
from its use. Justice, therefore, reqmres that a reasonable allowance
.should be made in favor of the claimants for the damages which they have
sustained by being Wl'ongfully deprived of the use of their property. A
careful examination of the merits of the claims, founded upon the increase
of the female slaves which were taken and carried away by those Indiaus
would, it is believed, lead to a similar result. Those who are at all con:
, ,ersant with the considerations wl1ich form the criterion by which the
value of slave property is estimated, know that a much higher value is set
on a female slave, in consequence of an anticipati<~n of increase. Therefore as the claimant, ·w hose female slave was taken by those Indians and
car;icd away, had a property in expectancy in the issue of such female slave,
princiJ>les of common sense and common Justice woulll award to the right.
fol owner a restitution of such increase, or an equivalent in lieu thereof,
-especially as, by the laws o~· Georgia, (whi~h. is a ?o'mmon law principle,)
the issue of a female slave follows the cond1t10n of the mother: hence, in
an action of tl·o,,cr and con,•ersion, for the recovery of a female slave who
may have had issue after the conversion, if the plaintiff proves his right of
property in, with his right of possession of the mother, he recovers such
issue with the mother. But a,~·are, as your committee are, of the great,
not to say iusuperaule uifliculties which would oppose an equitaule adjustment of this class of claims, and believing that an aJlowance of an annual
inte1·est of six per cent. 011 the true value of all property taken or tlestr01Jed
will 11ot only _be a means best calculated to meet the ends of justice, but a
fail' compromise of, and equivalent for, the claims founded on the increase
of slave property, your committee therefore respectfully recommend, as
a full and final adjustment of the claims of citizens of Georgia, under the
sth article of the treaty before referred to, that an annual interest of six
per cent. be allowed and paid on all claims of citizens of Georgia, which
Jiave Liecn or may be cstaulished against the Creek Indians, under the provisions of the treaty of 1821, between the United States and the Creek
nation of Indians, to be calculated from the date of the or·igination of the
claims respectirely, the amot1nt 'of the pri11cipal to be determined by the
tt-ue v~lue of the property at the time it was taken and carried away or
destroyed. If the aggregate amount of.claims which ham beeH, and hereafter ~hall be estaulished and a1lowed, with the interest thereon, shall be
found to exceed the sum of two hundred and fifty thousand dolla1·s, your
committee recommend that, afte1· the payment of the prindpal of the claims
respectively, a pro rata allowance for interest be paid out of the unexpended balance, if any, to the res pective claiinants.
B elicvi11g tliat the provisions of the treaty of i821, the intentions of the
contracting parties, as well as the principles of justice, require that the
claims of citizens of Georgia, founded upon the capture and detention, and
upon th e des tru ction, by the Creek Indians~ of property which, prior to
180 2, belonged to those citizens, with the claim of inter·est on the amount
which has been or may be adjudged to the claimants as the ,ralu e of their
lost property, oug ht to be allowed and paid out of t he two hundred and
fifty thousand dollar s stipulated to be paid by the U 11ited States to the
State of Georg ia, t he comm ittee herev. ith r eport a bill.

